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I. INTRODUCTION 

Clinton Young was convicted of capital murder in 2003, based on a jury’s 

finding that he fatally shot Doyle Douglas and Samuel Petrey over the course of 

two days in November 2001.  Douglas was killed in East Texas while travelling to 

buy drugs with Young and three other men.  One of those men, David Page, then 

drove with Young to Midland, where Petrey was fatally shot the next morning at 

an oil pump site.  The jury’s finding that Young shot Petrey provided the basis for 

Young’s capital murder conviction, and was a prerequisite to his death sentence.  If 

Young did not shoot Petrey, no evidence supported his conviction of capital 

murder, or eligibility for the death penalty. 

Newly-obtained evidence shows Young did not shoot Petrey, thus 

undermining his conviction of capital murder.  A pair of gloves, found at the crime 

scene, contains Page’s DNA but not Young’s.  Recent gunshot residue (“GSR”) 

testing—not available at the time of trial—revealed extensive gunshot residue in 

the gloves’ fibers:  over a hundred GSR particles were found in a small test sample 

of less than one percent of the gloves’ surface area, indicating tens or hundreds of 

times that amount are likely present on the gloves overall.  The gloves were brand 

new at the time of Petrey’s shooting, so the GSR could not have come from any 

prior event.  Four individuals have now provided sworn statements saying they 

heard Page admit that he and not Young was Petrey’s shooter—and two of them 

heard Page say he wore gloves to commit the murder.   
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This new evidence confirms longstanding doubts about the veracity of 

Page’s trial testimony that pointed the finger at Young.  Page’s testimony provided 

the only evidence at trial that Young shot Petrey, and that claim was questionable 

from the start.  Before trial, Page failed a polygraph test when he denied being 

Petrey’s shooter.  At trial, Page gave a description of Petrey’s shooting that was 

physically impossible:  Page testified that Young shot Petrey from six to eight feet 

away, but marks around Petrey’s wounds showed the distance could not have 

exceeded two feet.  Page gave conflicting statements about which side of the head 

Petrey was shot in, where the shooter (who Page claimed was Young) stood, and 

even whether Page saw the shooting at all.  Though Page claimed he only 

participated in Petrey’s kidnapping under duress from Young, a convenience store 

camera filmed Page guarding Petrey in Petrey’s pickup truck for over ten minutes, 

with the car keys, making no attempt to drive away while Young walked around 

inside the store.  Page recently admitted in a sworn declaration that he fabricated 

key parts of his trial testimony, and sought to make Young look “as bad as 

possible” to secure a better outcome on his own criminal charges after Young’s 

prosecutors told him “You help us, and we’ll help you.”  It worked:  after his 

testimony, Page pled guilty to aggravated kidnapping and was sentenced to thirty 

years, and is now eligible for release on parole.  

Page’s confessions, his shifting trial testimony, and the extensive GSR on 

the gloves—that contain Page’s DNA but not Young’s—show Young did not 
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cause Petrey’s death and is therefore innocent of capital murder.  Young asks that 

this Court stay his execution, and permit him to file a new federal habeas corpus 

petition, to prevent the egregious miscarriage of justice that would occur if Young 

were executed while Petrey’s actual killer remains alive with the possibility of one 

day walking free. 

II. JURISDICTION 

This Court has subject matter jurisdiction of this case pursuant to 28 U.S.C. 

§ 2244(b).  Young is under a judgment and sentence of death entered in the 385th 

Judicial District Court of Midland County, Texas.  Young seeks leave to challenge 

his sentence in the underlying successive petition for writ of habeas corpus. 

III. STATEMENT OF THE CASE 

In 2003, a Midland jury convicted Clinton Young of capital murder and 

sentenced him to death after concluding (1) that he caused the deaths of Samuel 

Petrey and Doyle Douglas as part of a single course of conduct, and (2) that Young 

caused Petrey’s death in the course of a kidnapping and robbery against Petrey.  

Those two theories provided the prosecution’s only bases for charging Young with 

capital murder, and both theories required that Young be guilty of causing Petrey’s 

death. (4.CR.754-56.)  If Young did not cause Petrey’s death, he could not be 

guilty of capital murder under either theory. 

Young could not have caused Petrey’s death unless he was Petrey’s actual 

shooter.  Though Young was also charged as a non-shooter party, the only 
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provision of Texas’s Law of Parties charged to the jury was Penal Code Section 

7.02(a)(2), which required that Young have actively assisted someone else in the 

shooting with the intent that Petrey be killed.  Tex. Penal Code § 7.02(a)(2).  As no 

evidence at trial suggested Young aided a shooting by anyone else—let alone with 

the intent that Petrey be killed—Young’s liability for capital murder hinged on the 

question of whether he was Petrey’s actual shooter.   

The only testimony that Young shot Petrey came from the other possible 

perpetrator, a drug user named David Page.  Young and Page were the only people 

present with Petrey at the time of his death.  Young’s conviction and death 

sentence hinged on Page’s testimony that pointed the finger at Young.  But new 

evidence shows Page falsely implicated Young to avoid a death sentence himself. 

A. The Shooting of Doyle Douglas 

1. Young Embarks on a Drug Run with Older Drug Users 

In 2001, eighteen-year-old Clinton Young was hanging around with older 

drug users at the Fisherman’s Motel, a defunct fishing lodge in East Texas that 

served as a haven for drug addicts and criminals.  (22.RR.28; 24.RR.39; Ex. 40, A. 

Harrison Decl., ¶ 6; Ex. 50, A. Williams Decl., ¶¶ 8-11.)1  Motel residents carried 

                                           
1  Citations to exhibits in this brief are to the exhibits to Young’s 

concurrently-filed proposed Second Petition for Writ of Habeas Corpus. 
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guns and injected methamphetamine, and violent conflicts erupted over drug debts.  

(Ex. 50, A. Williams Decl., ¶¶ 8-10; 24.RR.49.)   

Among the motel’s frequent visitors were David Page, Mark Ray, and 

Darnell McCoy:  all gun-toting meth users in their twenties.  The three were 

longtime associates, and McCoy and Page even cousins by marriage.  (Ex. 50, A. 

Williams Decl., ¶ 11; 21.RR.87, 143-44; 22.RR.152, 154.)  Young, at just eighteen, 

knew the men but was an outsider to their group.  (Ibid.)   

Page was a menacing presence at the motel.  Before the crimes, one motel 

resident heard him talking with McCoy about how not to get caught if he shot 

someone, saying you need to wipe off the bullets before putting them into the gun, 

so the casings don’t leave any fingerprints.  (Ex. 50, A. Williams Decl., ¶¶ 4-5.)  

Another time, Page remarked, “if you ever get in trouble, [you should] be the first 

one to go to the police because they will believe you more and you will get a better 

deal.”  (Id., ¶ 7.)  Page was also romantically interested in Young’s girlfriend, 

Amber, to the extent that he once fought Young over her.  (24.RR.88.) 

Late in the evening of November 24, 2001, Page, Ray, McCoy and Young 

drove to a drug house with Doyle Douglas, an older methamphetamine user.  

Douglas drove the men there in his two-door Pontiac Grand Prix.  (21.RR.99-100; 

22.RR.61-62; 26.RR.145.)  The group had three guns:  a .38 caliber, a .22 

semiautomatic pistol, called a Colt Huntsman, and a .22 revolver.  (21.RR.181-82, 

295-98; 22.RR.13-16; 26.RR.167-68; 27.RR.136, 175-76.) 
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They arrived at the drug house and parked in the driveway, and Page got out 

to buy the drugs.  (26.RR.152-55.)  As Page returned to the car, Douglas—sitting 

in the driver’s seat—opened the driver’s side car door and leaned his seat forward 

so Page could climb into the back.  (26.RR.154, 157-58.)  The men testified that, as 

Page entered the car, Young—sitting in the front passenger seat—suddenly pulled 

out the .22 Colt Huntsman and shot Douglas twice in the head.  (21.RR.105-10; 

22.RR.89; 26.RR.158).  Page told police that he saw Young shoot Douglas in the 

right side of the head.  (Ex. 15, D. Page Statement, Nov. 26, 2001, at 4.)   

Though Young’s companions were armed with the .22 revolver and the 

.38—both loaded—they claimed Young was able to threaten and intimidate all 

three of them into picking up Douglas and placing him in the trunk against their 

will.  (21.RR.133, 182-89; 26.RR.164-69, 174-75; 27.RR.135-36, 175-76.) 

2. The Men Drive to a Gas Station and Elsewhere 

With Douglas in the trunk, the group visited a gas station and mini-mart, 

where Page bought a pair of gloves.  (26.RR.165, Ex. 45, D. Page Decl., Aug. 20, 

2015, ¶ 20.)  They then visited a man named Patrick Brook at a motel.  

(26.RR.166, 169-70.)  Young, Ray, and McCoy went inside the motel while Page 

remained in the car.  (26.RR.169-70.)  Page testified that Douglas was still in the 

trunk at this time.  (26.RR.169-70.)  Leaving Douglas for dead, Page walked to a 

fast food restaurant where he bought French fries, then sat in the car eating the 

fries and getting “bored” as Douglas lay in the trunk, dead or dying.  (Id.)   
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3. Ray Shoots Douglas at the Creek 

The group then drove into the woods, and placed Douglas face-down in a 

shallow creek.  (21.RR.128; 22.RR.117-20; 26.RR.174-76.)  Ray then shot 

Douglas in the head, with the .22 revolver.  (21.RR.129-33; 22.RR.120-25; 

26.RR.176-79.)  Though the accomplices still had loaded guns and outnumbered 

Young three to one, they claimed Ray fired the shot under duress, because Young 

allegedly threatened him.  (Ibid.) 

4. The Accomplices’ Story Contradicts the Physical Evidence  

The accomplices’ statements about how Douglas was shot contradicted the 

physical evidence.  They testified that Young shot Douglas at close range in the 

front seat of Douglas’s car, but Douglas’s wounds lacked the soot or stippling that 

normally result from close-range shots.  (22.RR.268-70; 288-96, 303-04.)  Though 

the accomplices claimed Young shot Douglas from the right with the Colt 

Huntsman .22, the bullet to Douglas’s right did not match that gun.  (Ex. 11, R. 

Ernest Decl.)  And though the state claimed Ray shot Douglas in the left side of his 

head at the creek with the .22 revolver, the bullet to Douglas’s left side did not 

match that gun either.  (Id.)  The inconsistent ballistics evidence was not explained 

to Young’s jury. 
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B. The Shooting of Samuel Petrey 

1. Young and Page Depart for Midland 

After Ray shot Douglas at the creek, Young dropped off Ray and McCoy at 

their homes.  (21.RR.135-36; 22.RR.143-44; 26.RR.181.)  Page agreed to 

accompany Young to Midland, where Amber and her father were staying.  

(22.RR.142-43; 24.RR.41-42; 26.RR.186-87.)  Before they departed, Page and 

Young dropped off the .38 and the .22 revolver with friends.  (21.RR.298-99; 

22.RR.12-16; 26.RR.187-88.)  Left with only the .22 Colt Huntsman, Young and 

Page set out for Midland in Douglas’s car in the morning of November 25, 2001.  

(26.RR.188-91.)   

2. Young and Page Encounter Petrey 

On the way to Midland, Page testified, Young decided they needed a new 

vehicle.  (26.RR.197-98.)  Shortly after sundown, Page and Young encountered 

Petrey in the parking lot of a Brookshires grocery store in Eastland, Texas.  At 

trial, Page testified that he watched Young walk up to Petrey’s truck, pull out a 

gun, and tell Petrey “scoot over, I’m taking your truck.”  (26.RR.204-05.)  But 

Young claimed Page kidnapped Petrey while Young was in the store.  (24.RR.91.)  

Shortly after the crime, Young told Amber that “when he came out of the store, 

[Page] had [the] truck” with Petrey in it.  (Id.) 

Page recently changed his description of how Petrey was abducted.  In a 

2015 interview Page said he did not see the abduction at all, because he was inside 
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the store, and that when he came out of the store Young was already in the truck 

with Petrey.  (Id.).  (Ex. 49, J. Villerius Decl., Ex. A at page 20, time stamp 

1:17:08:02.)  This version of events is identical to the version Young gave after the 

crime but with the parties reversed, suggesting Young’s version was true and Page 

is reversing the parties’ roles to exculpate himself. 

3. The Men Abandon Douglas’s Car 

After taking Petrey’s truck, Young and Page abandoned Douglas’s car at an 

isolated brush area in Callahan County.  (26.RR.210-14.)  On the way there, 

Young and Page stopped at a rest area and talked outside the truck.  Page testified 

at trial that Young suggested they slit Petrey’s throat and leave him somewhere.  

(26.RR.207-08.)  But in 2015, Page admitted Young never said this.  (Ex. 45, D. 

Page Decl., Aug. 20, 2015, ¶ 17.)  At the brush area, Young fired approximately 

nine shots at Douglas’s car with the .22 Colt Huntsman, emptying it of bullets.  

(26.RR.213-14; 27.RR.29-30; Ex. 9, Texas DPS Forensic Firearms Projectile 

Worksheet, page 8, bottom of page, “Note of Interest.)  

4. Page Drives Petrey’s Truck 

After the car was abandoned, Page drove Petrey and Young the rest of the 

way to Midland while Young slept.  (27.RR.35-36.)  Page made no effort to flee or 

drive to a safe location.  There was a telephone in the truck (26.RR.206), but Page 

did not call for help.  (26.RR.217-18.)   
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They reached Midland at about 2:00 a.m.  (26.RR.217, 220.)  At that point, 

Young told Page Petrey should be let go so he could return to his family.  

(26.RR.221-22.)  Young said they should just visit Amber, drop Petrey off and tell 

him where he could find his truck.  (Id.) 

5. Page Guards Petrey, Making no Attempt to Escape 

Page testified he only participated in Petrey’s kidnapping under duress from 

Young, (26.RR.219-20), but the evidence showed otherwise.  At one point during 

the night, a 7-Eleven surveillance camera recorded Page sitting alone with Petrey 

in the truck for over ten minutes, while Young walked around inside the store.  

Page had the gun and car keys but did not drive away.  (24.RR.216-19, 275-79, 

27.RR.166, 294-95.)  Page again guarded Petrey in a Wal-Mart while Young used 

the restroom and walked Petrey to the bathroom at a rest stop, while Young 

remained in the car.  (27.RR.82-83.)  Page did nothing to alert security.  

(26.RR.220; 27.RR.34-35.) 

6. Page Learns He Is Wanted By Police 

At about 7:15 the next morning Young spoke by telephone with Amber’s 

father, Bart Lynch, who said East Texas authorities were searching for Page in 

connection with Douglas’s murder. (24.RR.42-43; 26.RR.238; Ex. 17, B. Lynch 

Statement; Ex. 22, B. Cotton Statement.)  Bart told Young he was welcome to visit 

Amber, but had to drop Page off at the Sheriff’s station first.  (24.RR.43-44; Ex. 

17, B. Lynch Statement.)  Young told Page what Bart had said.  (26.RR.239.) 
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Page then called his father, who confirmed Page was wanted by police in 

East Texas.  (26.RR.239-40.)  Page told Young to drop him off but Young refused, 

telling Page “you’re in it just as much as I am.”  (26.RR.240.)  Page told Young to 

get rid of the gun, but Young said he was going to keep it.  (Ex. 25, Midland 

Sheriff’s Office Supp. Report, Dec. 3, 2001, at 2.)  

Page, Young, and Petrey then drove to an oil pump site outside of Midland.  

(26.RR.240-41.)  There Page picked up his gloves, stuffed one glove, a box of 

ammunition, and a butterfly knife inside the other glove, and threw the gloves into 

the dirt. (26.RR.241-42.)  Police found the knife and bullets in the gloves.  

(24.RR.211.) 

Petrey’s body was found at the site hours later, shot twice in the left side of 

the head.  (24.RR.309-10, 314-16; 26.RR.27-30.)  Soot and stippling showed he 

was shot at close range, from no more than two feet away.  (26.RR.27-28.)   

7. Page Tells Police He Did Something “Bad” 

Immediately after the shooting, Page asked Young to drop him off and 

Young let him out at an IHOP restaurant.  (26.RR.248-49.)  Page used the IHOP’s 

telephone to call the Midland Municipal Court warrants division and asked 

whether they “had been looking for him.”  (24.RR.188.)  Page spoke in a normal 

tone of voice, not remorseful or scared.  (24.RR.199.)  The officers found no 

warrants.  (24.RR.188-89.)  Page then called the FBI and Midland police, and 
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asked whether he had outstanding warrants in Harrison County, but was told 

neither agency’s systems “stretch[ed] that far.”  (26.RR.250-51.)   

Page walked in search of the police station.  He encountered a woman on the 

street and asked her how far away it was.  When she said two miles Page gave her 

“a disgusted look,” said “it’s that far?” then “squatted down in front of [her] and 

said he had to rest.”  (Ex. 26, B. Chatwell Statement.)  She “was not comfortable 

being around [Page]” and “wanted away from him.”  (Id.) 

Finally, Page got a ride to the courthouse from a woman at a convenience 

store.  (26.RR.254.)  At the courthouse, Page approached a Sheriff’s Deputy and 

confessed he had done something “bad.”  (Ex. 28, Search Warrant Affidavit, at 2.)   

C. Police Search the Crime Scene and Arrest Young 

About an hour after Petrey’s murder, an oil equipment salesman found 

Petrey’s body at the oil pump site.  (24.RR.298-301.)  At about 11:00 a.m., a 

Midland Sheriff’s deputy examined the crime scene.  (24.RR.304-06, 321-22.)  

Petrey’s body lay face up in the dirt, with one hand in his pocket and two bullet 

wounds in the left side of his head.  (24.RR.310-316; 26.RR.27; State’s Trial Exs. 

75-83.)  A cigarette and two .22 shell casings lay nearby.  (State’s Tr. Ex. 91; 

24.RR.318-19.)  Burned rubber lay on the ground, as if a car had “peeled out” at 

high speed.  (24.RR.313.)  The deputy walked the scene but failed to notice Page’s 

gloves, which another officer later found lying in the dirt.  (24.RR.207-08; 

25.RR.56-57.)  One glove, a partially-full box of ammunition, and a butterfly knife 
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had been stuffed inside the other glove.  (24.RR.209-11.)  Page admitted the gloves 

were his.  (26.RR.241.) 

At about the same time Petrey’s body was found, police apprehended Young 

in Petrey’s truck.  (24.RR.191-97.)  The .22 Colt Huntsman was in the truck, 

lodged between the center console and the passenger seat where Page had sat 

before Young dropped him off.  (24.RR.170.)  Also in the truck was a plastic 

convenience store beverage cup partially filled with gasoline.  (24.RR.327-28.)  

The cup was analyzed for fingerprints but none were found, consistent with it 

being handled by someone wearing gloves.  (24.RR.329.) 

D. Young And Page Each Say The Other Shot Petrey 

In police interviews, Young and Page each said the other shot Petrey.  

Young said Page shot Petrey while wearing the gloves found at the murder scene.  

(Ex. 28, Search Warrant Affidavit, at 6.)  Page told police Young shot Petrey, but 

never claimed Young wore the gloves.  (Ex. 15, D. Page Interview, Nov. 26, 2001, 

at 10.)  Page never said he fired a gun himself. 

Page gave several conflicting accounts of Petrey’s shooting.  At first, Page 

told police he watched Young shoot Petrey “in the right side of the head.”  (Ex. 15, 

D. Page Interview, Nov. 26, 2001, at 10).  The next day, Page claimed he heard 

Young say “Sorry Sam, but you know too much,” then saw Young “pull[] out the 

gun” and shoot Petrey twice after Petrey turned towards him.  (Ex. 18, D. Page 

Interview, Nov. 27, 2001, 11:39 a.m., at 17.)   
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But at trial, Page suddenly testified that he “didn’t see [the shooting],” at all, 

because he wasn’t looking.  (27.RR.97; see also 26.RR.246-47.)  Though he had 

told police Young shot Petrey in the right side of the head, Page now testified it 

was the left.  (27.RR.43-44.)  Page admitted he changed his story after being 

prompted by Midland law enforcement.  (27.RR.44.)  Though Page had told police 

that he (Page) stood to Petrey’s left during the shooting—where the shooter must 

have stood—he changed his story at trial to put Young on Petrey’s left.  (27.RR.44, 

209, 210-12, 215.) 

Page also contradicted the physical evidence.  He testified that Young shot 

Petrey from six to ten feet away, (27.RR.42), but soot and stippling on Petrey’s 

head showed the distance could not have exceeded two feet.  (26.RR.27-31, 34-36; 

Ex. 11, R. Ernest Decl., ¶¶ 10-11.)  Page also claimed Young told Petrey “You got 

to die” before shooting him, (26.RR.246), and that Petrey “turn[ed] towards” 

Young (27.RR.90), but photographs show Petrey lying in a relaxed position with 

one hand in his pocket, as if he died with no forewarning at all.  (Ex. 6, 

Photographs of Petrey Crime Scene.)  Even the prosecutor remarked that Petrey 

“apparently didn’t flinch or reflex” before being shot.  (26.RR.32.) 

E. Page Fails a Polygraph Test  

A year before Young’s trial, Page took a polygraph test and failed it when he 

denied shooting Petrey.  (27.RR.239-41.)  The polygraph examiner told Page he 
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had failed, and she thought he was not being truthful.  (27.RR.241-42.)  Page did 

not deny his guilt, but simply said, “I know what it is.”  (27.RR.242.) 

F. Page Admits he Lied At Trial About his Gloves 

Since trial, Page has admitted he testified falsely about how he obtained and 

used the gloves found at Petrey’s murder scene.   

1. Page Claimed at Trial that he Used the Gloves for Yard Work 

Page testified that the gloves found near Petrey’s body were his “gardening 

gloves,” which he had supposedly worn “all day long” before Douglas was killed, 

while “working in the yard” with his father, including “[m]owing the lawn . . . 

filing the [tree] limbs out of the front yard and getting all [the] scrap metal out of 

the front yard.”  (26.RR.137, 241.)  Page’s father never testified, and police 

apparently never interviewed him to check Page’s account. 

2. Page Admits He Actually Bought the Gloves the Night of 

Douglas’s Murder 

In 2015 Page admitted the gloves were actually brand new when Petrey was 

killed.  Rather than using them for “gardening,” Page admitted he in fact “bought 

[them] from a convenience store, the night Douglas was shot,” immediately before 

dumping Douglas’s body in the woods and embarking on the journey that 

culminated in Petrey’s death.  (Ex. 45, D. Page Decl., Aug. 20, 2015, ¶ 20.)  Trial 

testimony supports this:  Page and Ray both testified that the men visited a gas 

station convenience store just after Douglas was shot.  (22.RR.139-40; 26.RR.164-
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66.)  Young’s current counsel visited an EZ Mart in Longview, Texas in May 2017 

and purchased a pair of gloves there virtually identical to Page’s.  (Compare Ex. 

38, M. Farrand Decl., ¶ 2 and Ex. B with Ex. 5, 2017 Microtrace Report, at 12-15) 

(photographs of both pairs of gloves.) 

In 2015, microscopic examination confirmed that Page’s gloves were, in 

fact, new, and not his “gardening gloves,” as he claimed at trial.  The gloves’ fibers 

showed no signs of significant use, and “no potential deposits of soil clumps, plant 

tissue or mineral grains” consistent with gardening.  (Ex. 2, 2015 Microtrace 

Report, at 1.)  The fibers from the palm and back of each glove were compared, 

and the palm fibers were no more worn than those on the back.  (Id. at 1-2.)  

Indeed, the gloves’ fibers showed no extensive wear at all.  (Id. at 2.)   

Page also admitted lying on other key points.  His 2015 declaration admits 

he lied when he testified that Young suggested slitting Petrey’s throat and when he 

testified that Young asked Petrey to buy him clothes at Wal-Mart.  (Ex. 45, D. 

Page Decl., Aug. 20, 2015, ¶¶ 17, 21.)  Page admitted that he “tried to make Clint 

look as bad as possible” at trial in hopes of getting “a better deal from the state on 

[his] own case.”  (Id., ¶ 23.)  He got what he wanted:  after trial, Page struck a plea 

deal for a thirty-year sentence for aggravated kidnapping, and is now eligible for 

release on parole.  (Ex. 61, D. Page Plea Agreement.) 
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3. Page’s DNA, not Young’s, is Inside the Gloves 

Criminalists with the Texas Department of Public Safety (“DPS”) and the 

Tarrant County Medical Examiner’s Office tested several areas on Page’s gloves 

for DNA.  (26.RR.109-10.)  Young’s DNA was not present in any of the interior 

areas tested, but Page’s was.  (26.RR.110-23.)   

4. Pretrial Testing Shows Lead on the Gloves’ Exterior 

Before trial, firearms expert Counce purported to examine the gloves for 

possible GSR.  (25.RR.168-69.)  But he used a primitive test that could not 

definitively detect GSR.  That test, called a “sodium rhodizonate” test, only detects 

the presence or absence of lead, a GSR component.  (25.RR.169.)  Though the left 

glove tested positive for lead, that result did not show whether or not GSR was 

present because lead can come from other sources.  (25.RR.174, 183; Ex. 56, T. 

Counce Decl., ¶ 5.) 

G. Post-Trial Testing Shows GSR on Page’s Gloves 

1. 2015 Testing Shows GSR is Present on the Gloves 

Twelve years after trial, in 2015, the gloves were subjected to new, more 

sophisticated, testing—unavailable at trial—that conclusively detects GSR by 

using scanning electron microscopy (“SEM/EDS,” or “SEM”).  SEM/EDS uses an 

electron beam to image particles and analyze their individual elemental 

compositions.  (Ex. 1, S. Palenik Decl., April 2, 2015, at ¶ 20-21.)  Unlike other 

available methods, SEM/EDS can definitively identify GSR because it shows both 

      Case: 17-50924      Document: 00514199665     Page: 24     Date Filed: 10/18/2017



 

18 

the shape and the elemental composition of the particles being analyzed.  (Id., ¶¶ 

19-21.)  

The 2015 tests revealed unique GSR particles on both of Page’s gloves.  (Ex. 

2, 2015 Microtrace Report, at 3.)  These tests did not attempt to determine how 

much GSR was on the gloves, however—only whether GSR was present or absent.   

2. 2017 Testing Shows GSR on the Gloves in Large Amounts  

Because the 2015 testing did not attempt to determine the amount or 

distribution of GSR on the gloves—only its presence or absence—more detailed 

tests were performed in July and August 2017.  This time, four one-centimeter 

areas of each glove were analyzed to ascertain and compare the total number of 

GSR-related particles in each area:  (1) the crux between the index and middle 

fingers (area A), (2) the crux between the middle and fourth fingers (area B), (3) 

the top of the fourth finger (area C), and (4) the underside of the fourth finger (area 

D).  (See Ex. 5, 2017 Microtrace Report, at 2, 16.) 

This test revealed over a hundred total GSR particles distributed among the 

tested areas.  On the left glove, 13 GSR-related particles were found in area A 

(between the index and middle fingers), 5 particles in area B (between the third and 

fourth fingers), 58 particles in area C (on the top of the fourth finger), and 23 

particles on area D (on the underside of the fourth finger).  (Ex. 5, 2017 Microtrace 

Report, at 3.)  On the right glove, 1 GSR particle was found in area A (between the 

index and middle fingers), 9 GSR particles were found on area C (on the top of the 
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fourth finger) and 5 GSR particles were found in area D (on the underside of the 

fourth finger).  (Id.)  These numbers indicate that much more GSR is likely present 

on both gloves:  because the four one-centimeter areas tested “represent[] less than 

1% (0.75%) of the overall surface area of one glove . . . the total number of GSR 

particles on each evidence glove could be 10 times or even as much as 100 times 

greater than the sum of the particles” found.  (Id. at 2.)   

The large number and the relative distribution of GSR particles on Page’s 

gloves—including between the fingers, an area not normally exposed unless the 

fingers are spread as when firing a gun—show that “the discharge of a weapon by 

a shooter wearing the questioned gloves is the most likely scenario” that could 

explain their presence.  (Id. at 6) (emphasis added.)  Because only Page’s DNA—

not Young’s—was found inside the gloves, that shooter must have been Page. 

H. Page Repeatedly Confesses to Shooting Petrey  

Since the crimes, at least four disinterested witnesses have provided sworn 

statements saying they heard Page confess to shooting Petrey and framing Young. 

1. Page’s Pretrial Confession to Christopher McElwee 

Christopher McElwee was a fellow inmate of Page’s at the Midland County 

Jail between late 2001 and early 2003, before Young’s trial.  (27.RR.271-72.)  He 

did not know Young.  (27.RR.279.)  One day he told Page “I know what you did” 

and accused Page of having “pulled the trigger on the second murder.”  

(27.RR.273-74.)  Page replied, “You don’t know nothing,” and then said, “Well, 
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they can’t prove it anyway.”  (27.RR.274.)  When McElwee asked “What makes 

you think they can’t prove it?” Page replied, “I was wearing gloves,” and said there 

was no “powder burn” on his hands.  (27.RR.274-75.)   

Consistent with McElwee’s testimony, Page himself used the phrase 

“powder burns” to claim his innocence at trial.  During cross examination, defense 

counsel suggested Page was Petrey’s shooter and Page said, “How could I be the 

shooter with no powder burns on my hands?” (27.RR.210.) 

2. Page’s Pretrial Confession to Raynaldo Villa 

Raynaldo Villa was incarcerated with Page at the Midland jail between 2001 

and 2003, before Young’s trial.  One day, he overheard Page tell another inmate 

that he had shot a man named Petrey.  The next day, Villa asked Page about what 

he had overheard.  Page confessed that he, not Young, had shot Petrey outside 

Petrey’s truck.  (Ex. 48, R. Villa Decl., Sept. 23, 2008, ¶ 4.)  Page said he was 

blaming Young to avoid a life sentence. (Ex. 47, R. Villa Decl., April 25, 2003.) 

3. Page’s 2010 Confession Overheard by John Hutchinson 

Seven years after Young’s trial, in 2010, John Hutchinson was incarcerated 

with Page at the Midland County Jail, where Page was being temporarily held for a 

postconviction hearing in Young’s case.  Hutchinson did not know Young or Page.  

(Ex. 41, J. Hutchinson Decl., ¶ 16.)  One night Hutchinson overheard Page 

bragging to another inmate, through the air vent, that he had shot a man twice in 

the head with a .22 caliber handgun while his accomplice was asleep because he 

      Case: 17-50924      Document: 00514199665     Page: 27     Date Filed: 10/18/2017



 

21 

(the accomplice) had been using drugs.  (Id., ¶ 3.)  Page said he got a good deal 

because the other guy involved was on death row.  (Id., ¶ 5.) 

Consistent with Hutchinson’s account, a psychiatrist testified at trial that 

Young would have been sleepy from methamphetamine withdrawal at the time of 

Petrey’s murder.  (34.RR.197-98.)  Young told Bart Lynch after the crime that he 

had gone to sleep and when he woke up Petrey was gone.  (24.RR.50.)  Except for 

Page’s confession, Hutchinson had no reason to know that information. 

4. Page’s 2010 Confession Overheard by James Kemp 

James Kemp was also incarcerated with Page in 2010 at the Midland County 

Jail.  Like Hutchinson, Kemp did not know Young or Page.  (Ex. 42, J. Kemp 

Decl., ¶¶ 5, 16.)  One day, Kemp overheard Page talking with another inmate, 

Michael Kessler, through the jail’s ventilation system.  As Kemp listened through 

the air vent, Kessler asked Page what he was doing back in Midland, and Page said 

he had been subpoenaed to testify at Young’s court hearing.  (Id., ¶ 6.)  Page then 

described Petrey’s shooting.  (Id., ¶ 7.)  He said police never found fingerprints on 

the gun used in the shooting because Page had worn gloves the night it occurred.  

(Id.)  Kessler told Page that he must be upset because he helped the DA convict 

Young but was still given a long prison sentence.  (Id., ¶ 8.)  Page said he wasn’t 

angry at all; rather, he was lucky because if the police really knew what had 

happened he might be facing capital murder.  (Id., ¶ 8.) 
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IV. OVERVIEW OF YOUNG’S PROPOSED SUCCESSIVE CLAIMS 

Young’s proposed second federal petition contains two claims:  (1) newly-

available evidence, including the GSR test results and Page’s recent confessions, 

shows Young is factually innocent of capital murder, such that his conviction and 

execution constitute cruel and unusual punishment, and violate due process, under 

Herrera v. Collins, 506 U.S. 390, 419 (1993); and (2) in the alternative, if this 

Court finds that Young’s GSR evidence was available at the time of trial, Young 

received ineffective assistance of counsel at his trial, in violation of the Sixth and 

Fourteenth Amendments, because his trial counsel unreasonably failed to test 

Page’s gloves for GSR. 

V. THIS COURT SHOULD AUTHORIZE REVIEW OF MR. YOUNG’S 

CLAIM OF ACTUAL INNOCENCE PURSUANT TO 28 U.S.C. § 2244 

“The relevant provisions of the AEDPA-amended habeas statutes, 28 U.S.C. 

§§ 2244(b)(1)-(3), impose three requirements on second or successive habeas 

petitions:  First, any claim that has already been adjudicated in a previous petition 

must be dismissed. § 2244(b)(1).”  Gonzalez v. Crosby, 545 U.S. 524, 529-30 

(2005).  Thus, Young must show that his current claims have not been adjudicated 

in any previous petition. 

Second, as relevant here, the movant must show that “(i) the factual 

predicate for the claim could not have been discovered previously through the 

exercise of due diligence; and (ii) the facts underlying the claim, if proven and 

viewed in light of the evidence as a whole, would be sufficient to establish by clear 
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and convincing evidence that, but for constitutional error, no reasonable factfinder 

would have found the applicant guilty of the underlying offense.”  28 U.S.C. § 

2244(b)(2)(B). 

Third, this Court, acting in a “gatekeeping” rule, must determine whether the 

movant has made a prima facie showing that his application satisfies the 

requirements of section 2244(b).  28 U.S.C. § 2244(b)(3)(C).  A “prima facie” 

showing is “simply a sufficient showing of possible merit to warrant a fuller 

exploration by the district court.”  In re Morris, 328 F.3d 739, 740 (5th Cir. 2003) 

(quoting Bennett v. United States, 119 F.3d 468, 469 (7th Cir. 1997)); see also In 

re Johnson, 334 F.3d 403, 404 (5th Cir. 2003).  “[P]ermission [to file a subsequent 

application] will be granted when it ‘appears reasonably likely that the application 

satisfies the stringent requirement for the filing of a second or successive 

petition.’”  In re Swearingen, 556 F.3d 344, 347 (5th Cir. 2009).  This Court has 

found that standard satisfied when the movant “has put forth minimally sufficient 

evidence to make a prima facie case” and “there is sufficient, albeit slight, merit in 

[the] motion to warrant further exploration by the district court.”  In re Hearn, 418 

F. 3d 444, 447-48 (5th Cir. 2005). 

Young satisfies each of these requirements. 
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A. The Claims in Young’s Proposed Successive Petition Were Not 

Presented in any Prior Habeas Corpus Application 

Young’s newly-discovered evidence gives rise to new claims of innocence 

and ineffective assistance of trial counsel (“IATC”) that have not been presented in 

any prior habeas corpus application.  28 U.S.C. § 2244(b)(2).  Though Young’s 

prior federal petition pled bare-bones claims of innocence and IATC for failure to 

test Page’s gloves, his new GSR evidence and Page’s confessions and 

recantations—not available to Young during his prior federal proceedings—give 

rise to new claims for purposes of section 2244(b)(2) because they do not merely 

“supplement[],” but instead “fundamentally alter[]” the prior claims.  Vasquez v. 

Hillery, 474 U.S. 254, 259-60 (1986); see also Gimenez v. Ochoa, 821 F.3d 1136, 

1141 (9th Cir. 2016) (holding that Vasquez’s “fundamentally alters” test governs 

whether or not a claim was previously presented for purposes of section 

2244(b)(2)); Randy Hertz & James S. Liebman, 2 Federal Habeas Corpus Practice 

& Procedure § 28.1 n.8 (6th ed. 2011) (the standard for “distinguishing repetitious 

claims from new ones is the ‘substantial similarity’ rule” governing whether a 

claim has been exhausted in state court). 

1. A Claim is New if its Evidence “Fundamentally Alters” a 

Previously-Asserted Claim  

New evidence fundamentally alters a claim for § 2244(b) purposes when the 

petitioner’s state court allegations “were conclusory and undeveloped,” Sells v. 

Stephens, 536 Fed. Appx. 483, 491 (5th Cir. July 22, 2013) and the new claim 
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provides new “material additional evidentiary support,” Kunkle v. Dretke, 352 F.3d 

980, 988 (5th Cir. 2003), that makes the claim “significantly different and 

stronger.” Sorto v. Davis, 859 F.3d 356, 362 (5th Cir. 2017) (internal citation and 

quotations omitted); see also Smith v. Quarterman, 515 F.3d 392, 400-02 (5th Cir. 

2008) (new declarations describing the petitioner’s life history fundamentally 

altered a previously-asserted IATC claim that focused on the lack of sufficient 

information for a life history report); Demarest v. Price, 130 F.3d 922, 938-39 

(10th Cir. 2007) (new evidence fundamentally altered a prior IATC claim by 

transforming it into one that was “significantly different and more substantial”).   

2. Young’s Innocence Claim Was not Previously Presented 

Like the newly-presented claims in Kunkle, Smith, Sells, and Demarest, 

Young’s current claim is “significantly different and stronger” than the perfunctory 

innocence claim he alleged in his prior federal petition.  Sorto, 859 F.3d at 362.  

The prior innocence claim spanned just two conclusory sentences, and was limited 

to a procedural claim of innocence under Schlup v. Delo, 513 U.S. 298, 329 (1995) 

rather than the fundamentally different substantive innocence claim under Herrera 

Young now seeks to assert.2  As the Supreme Court has recognized, a “Schlup[] 

                                           
2  The prior claim simply stated:  “Young is actually innocent of capital 

murder for the multiple reasons discussed above.  Had the constitutional errors 

described above not occurred, ‘it is more likely than not that no reasonable juror 

would have convicted’ Young.  Schlup v. Delo, 513 U.S. 298, 329, 115 S. Ct. 851, 

130 L. Ed. 2d 808 (1995).”  Young v. Stephens, W.D. Tex. Case no. 07-00002, 
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claim of innocence is fundamentally different from [a] claim advanced [under] 

Herrera.”  Schlup, 513 U.S. at 328 n.47.    

Young’s new claim is also different from the prior one because it presents a 

“a bounty of evidence which no state court has yet had the opportunity to 

evaluate.”  Sells, 536 Fed. Appx. at 492.  Whereas the prior claim lacked any 

declarations or forensic test results, the current claim rests on newly-obtained 

declarations by witnesses who heard Page confess, which Young could not obtain 

until 2013 and 2014; new gunshot residue (“GSR”) test results from Page’s gloves, 

which Young could not obtain until 2015 and 2017, and new admissions Page 

made in 2015, that he had lied at trial regarding critical aspects of his testimony.  

This evidence fundamentally alters the unadorned Schlup procedural innocence 

claim Young asserted in his prior federal petition.  His current Herrera innocence 

claim therefore has not been “presented in a prior application” under 28 U.S.C. § 

2244(b)(2) and is not subject to dismissal on that basis. 

3. Young’s Alternative Ineffective Assistance of Trial Counsel 

Claim Was not Previously Presented 

Young’s prior federal petition also alleged that trial counsel were ineffective 

for failing to test Page’s gloves for GSR.  But that claim, too, was conclusory 

                                                                                                                                        

Docket No 87 at 343 (Second Amended Petition).  Herrera claims impose a much 

more stringent standard of proof, which the Supreme Court has not specifically 

defined but has described as “extraordinarily high.”  House v. Bell, 547 U.S. 518, 

555 (2006). 
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because Young lacked access to the critical GSR evidence he now presents.  He 

filed his prior federal habeas corpus petition in 2008, before he was able to obtain 

Page’s gloves and test them for GSR, which he did in 2015 and 2017 after Texas 

passed a new law permitting habeas relief based on newly-available science.3  It 

was not until late 2013 and early 2014 that Kemp and Hutchinson provided their 

declarations describing Page’s 2010 confessions to shooting Mr. Petrey.  And it 

was not until 2015 that Page signed his declaration recanting key portions of his 

trial testimony.   

In short, the IATC claim Young filed in his prior petition regarding the 

gloves bore no resemblance to the claim he presents here.  Young v. Stephens, 

W.D. Tex. Case no. 07-00002, Docket No 87 at 343 (Second Amended Petition), 

claim 4(B)(4).  The GSR evidence, Kemp’s and Hutchinson’s declarations, and 

Page’s recantations provide “material additional evidentiary support” Kunkle, 352 

F.3d at 988, that makes the claim “significantly different and stronger.” Sorto, 859 

F.3d at 362.  It is thus a new claim for purposes of 28 U.S.C. § 2244(b)(2). 

                                           
3  Young later filed a motion in district court for access to the gloves, but 

was denied in 2014.  He finally obtained the gloves from the district attorney’s 

office in 2015 and conducted the testing.  See section V(B)(1)(d), below. 
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B. The Factual Predicate For Young’s Innocence Claim Could Not 

Have Been Discovered Previously Through the Exercise of 

Reasonable Diligence 

Young also satisfies section 2244(b)(2)(B)’s requirement that “the factual 

predicate for [his innocence] claim could not have been discovered previously 

through the exercise of due diligence.”  28 U.S.C. § 2244(b)(2)(B)(i).  A 

petitioner’s diligence in discovering the facts necessary to state a claim “must 

merely be ‘due’ or ‘reasonable’ under the circumstances”—it need not be the 

maximum feasible diligence.  Starns v. Andrews, 524 F.3d 612, 619 (5th Cir. 

2008).  The “factual predicate” for a claim exists when a petitioner “knows (or 

through diligence could discover) the important facts” underlying his claim.  Cole 

v. Warden, 768 F.3d 1150, 1157 (11th Cir. 2014). 

Young’s innocence claim rests on three types of newly-discovered 

information:  the 2015 and 2017 GSR testing of Page’s gloves, Page’s 2010 

confessions to James Kemp and John Hutchinson, and Page’s 2015 declaration 

recanting important aspects of his trial testimony.  Young could not have 

discovered any of these categories previously, through due diligence. 

1. The GSR Testing of Page’s Gloves Could Not Reasonably 

Have Been Discovered Earlier 

a. Law Enforcement Lacked SEM/EDS Testing Capability 

in 2003 

The GSR test results on Page’s gloves are newly available.  The gloves were 

not tested for GSR at the time of Young’s 2003 trial, but were tested only for lead 
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using a “sodium rhodizonate” test for lead.  Though that test found lead on the 

gloves, it did not show whether or not GSR was present because lead can come 

from sources other than GSR.  (25.RR.182-83; Ex. 56, T. Counce Decl.)  To 

definitively identify GSR, it is necessary to view the item using a Scanning 

Electron Microscope (“SEM”), which uses an electron beam to image particles and 

analyze their individual elemental compositions.  (Ex. 1, S. Palenik Decl., April 2, 

2015, ¶ 20.)  Unlike other testing methods, an SEM can conclusively detect the 

spherical particles of fused lead, barium, and antimony that definitively indicate 

GSR.  (Id., ¶¶ 19-21.) 

SEM testing was not reasonably available when Young was tried in 2003 

because the agencies responsible for testing the evidence—the Texas Department 

of Public Safety (“DPS”) and Midland County Sherriff’s Office (“MCSO”)—

lacked the necessary technology.  DPS—the foremost crime laboratory in Texas—

did not even begin using SEM testing until July 2003, months after Young’s trial 

ended.  (Ex. 59, DPS Standard Operating Procedures:  Trace Evidence, SEM-EDS, 

DRN: TE-12-06, at 1, Revision July 1, 2003.)  Until then, DPS used only “Atomic 

Emission Spectroscopy” (“AAS”) to test for GSR, and even this procedure was 

only used on “hand swabs,” not clothing.  (Id., 8.1 Gunshot Primer Residue 

Analysis, at 1, Revision Sept. 1, 2001).  (Ex. 1, S. Palenik Decl., April 2, 2015, ¶¶ 

19-21.)   

      Case: 17-50924      Document: 00514199665     Page: 36     Date Filed: 10/18/2017



 

30 

The AAS technology DPS used at the time of trial could not definitively 

identify GSR because it cannot determine whether the lead, barium, and antimony 

it identifies are fused together into single particles.  (Ex. 1, S. Palenik Decl., April 

2, 2015, ¶¶ 19-21.)4  And DPS’s AAS procedure would not have been used to test 

Page’s gloves in any event, because it was only used to test “[h]and swabs” taken 

from skin, not cloth items like gloves.  (Ex. 59, DPS Standard Operating 

Procedures:  Trace Evidence, 8.1 Gunshot Primer Residue Analysis, at 1, Revision 

Sept. 1, 2001) (discussing AAS as used to analyze “[h]and swabs submitted for 

[GSR] analysis”).  Indeed, a DPS firearms expert testified at trial that DPS 

“do[es]n’t perform [GSR] analysis on gloves per se, but on hands.”  (25.RR.188.)  

Midland law enforcement also lacked SEM testing capability.  Midland 

County Sheriff’s Department (“MCSO”) investigator Paul Hallmark, who handled 

evidence collection, testified that the MCSO had no access to SEM testing.  

(25.RR.18) (Q: “Back on November 26, 2001, did you have access to a gunshot 

residue test?  A:  Only the atomic absorption test, not the Scanning Electron 

Microscopy.”)  A search warrant affidavit, executed by Midland law enforcement 

after the crime, stated, “Gun powder residue tests on the gloves, to determine if the 

                                           
4  See also Ex. 59, DPS Standard Operating Procedures:  Trace Evidence, 8.1 

Gunshot Primer Residue Analysis, at 1, Revision Sept. 1, 2001 (“The presence of 

significantly elevated levels of antimony, barium, and lead [in AAS tests] are 

highly indicative of, but not specific to, gunshot primer residue.”) (emphasis 

added). 
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gloves had been worn on the hands of someone who was firing a weapon, are not 

yet available.”  (Ex. 28, Search Warrant Affidavit, at 6) (emphasis added). 

b. No Reliable Method Permitted GSR Testing of Clothing 

in 2003 

Even if DPS and Midland law enforcement had had SEM technology in 

early 2003 (which, as explained, they did not), they still could not have used it to 

analyze Page’s gloves because no reliable method existed in 2003 for extracting 

GSR particles from cloth for testing.  (Ex. 1, S. Palenik Decl., April 2, 2015, ¶ 

22.)5  Without some means of removing GSR particles from cloth fibers, it is 

virtually impossible to test for their presence on clothing.6  (Id., ¶ 23.)  The 

particles cannot be reliably examined by the SEM while still on the fibers, because 

GSR particles can hide on the undersides of the fibers so as to be invisible to the 

microscope.  (Id., ¶ 24.)  The fibers also interfere with the SEM’s operation by 

building up an electron charge.  (Id.; see also Ex. 58, C. Palenik, Ph.D. Second 

Supp. Decl., ¶ 5.) 

                                           
5  Indeed, a Midland sheriff’s officer described SEM testing at trial as 

performable on human skin, not cloth.  (25.RR.18 (“[Y]ou open the [SEM] vial 

[and] put it against the skin.”)). 

6  Though law enforcement agencies typically use a three-or-four-hour 

window to test for GSR on human skin, that rule does not apply when testing cloth 

items because particles on cloth are not normally sloughed off through washing or 

normal movement.  (Ex. 1, S. Palenik Decl., April 2, 2015, ¶ 18.)   
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At the time of Young’s 2003 trial, law enforcement generally tried to extract 

GSR from cloth fibers by pressing adhesive stubs against the cloth.  (Ex. 1, S. 

Palenik Decl., April 2, 2015, ¶ 24.)  But the adhesive stub method was 

problematic, and cannot reliably be used to compare the relative amounts of GSR 

particles on samples collected from different areas of a glove:  the analysis 

performed on Page’s gloves in 2017.  (Ex. 58, C. Palenik, Ph.D. Second Supp. 

Decl., ¶¶ 5(d), 10.)  It cannot detect particles embedded deep in thick cloth fibers, 

like those of the gloves in this case, and cannot isolate or remove particles from 

cloth fibers that interfere with the SEM microscope’s operation.  (Id., ¶ 5(a)-(c).)  

Adhesive stub sampling is also not reproducible, and so cannot be used to compare 

amounts of particles recovered from multiple locations on a cloth item.  (Id., ¶ 

5(d).)  Young’s trial attorneys therefore lacked, in 2003, any reliable way to 

determine the amount and distribution of GSR particles on different areas of 

Page’s gloves.  That analysis was performed in 2017, using the newly-available 

GSR extraction method described below. 

c. Sonication Now Permits GSR Particles to be Removed 

from Cloth Items and Analyzed Using SEM/EDS 

A new method, sonication, now permits scientists to remove GSR particles 

from cloth so that they can be analyzed using SEM/EDS, and the concentrations of 

GSR particles on different areas of a glove can be determined and compared.  This 

method was used in 2017 to ascertain and compare the numbers of GSR particles 
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on different areas of Page’s gloves.  Unlike the adhesive sampling method used at 

the time of trial, sonication is reproducible because it can be consistently applied to 

multiple samples, allowing for a comparison of the relative amounts of GSR 

particles found at different tested locations.  (Ex. 58, C. Palenik, Ph.D. Second 

Supp. Decl., ¶¶ 7(d), 10.)  Sonication also avoids the problems created by adhesive 

stubs, which pull off fibers along with the particles.  (Id., ¶ 7(a)-(c); Ex. 1, S. 

Palenik Decl., Apr. 2, 2015, ¶¶ 24-25.) 

In the sonication method, a piece of the cloth item is cut out and placed into 

a centrifuge tube with a pure inert liquid.  (Ex. 1, S. Palenik Decl., Apr. 2, 2015, ¶ 

25.)  Ultrasonic waves are passed through the cloth, causing the GSR particles to 

fall to the bottom of the centrifuge tube, where they are concentrated.  (Id.)  The 

particles can then be extracted and examined by SEM/EDS.  (Id.)  Because the 

tested sample consists almost entirely of isolated particles, not fibers, sonication 

avoids the electrical charging problem posed by adhesive sampling.  (Ex. 58, C. 

Palenik, Ph.D. Second Supp. Decl., ¶7(c).)  And, unlike adhesive stubs, sonication 

can reach GSR particles regardless of the thickness of the fabric.  (Id., ¶ 7(a)). 

d. Young Could Not have Obtained the Gloves Through 

Reasonable Diligence Before 2015 and 2017, when the 

Testing was Conducted 

Between 2008 and 2013, Young repeatedly sought access to the gloves in 

federal court, to no avail.  He first requested them in a discovery motion on May 

23, 2008, then withdrew the motion after the state promised to provide him with 
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additional case materials.  (Young v. Quarterman, W.D. Tex. case no. 07-00002, 

Doc. No. 41, at 1-2.)  The state then attempted to prevent Young’s counsel from 

accessing the case file, and Young’s counsel filed a motion to compel continued 

access to it.  (Young v. Quarterman, W.D. Tex. case no. 07-00002, Doc. No. 45.)  

The motion to compel was granted, but the gloves were not produced.  In 2009 

Young returned to state court to litigate a newly-discovered Brady claim, which the 

Texas Court of Criminal Appeals ultimately denied on June 20, 2012.  Young then 

returned to federal court and again requested access to the gloves in a discovery 

motion on October 22, 2013.  (Young v. Quarterman, W.D. Tex. case no. 07-

00002, Doc. No. 121.)  These motions were unsuccessful, and the district court 

dismissed Young’s request for testing in its final order on February 10, 2014.  

(Young v. Quarterman, W.D. Tex. case no. 07-00002, Doc. No. 45, at 444 

(dismissing “all other pending motions” as moot).) 

Young continued to seek access to the gloves.  Finally, in 2015, he 

persuaded the Midland District Attorney to release the gloves to him for GSR 

testing after Texas passed a new statute, Code of Criminal Procedure section 

11.073, permitting habeas corpus relief based on newly-discovered science.  (Ex. 

38, M. Farrand Decl., ¶¶ 15-16.)  In July 2015, Young’s expert rendered a report 

stating that GSR particles had been found on both gloves and that the gloves 

lacked wear and tear that would be expected had the gloves been Page’s 

“gardening gloves” as he testified at trial.  (Ex. 2, July 2015 Microtrace Report.)  
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The gloves were then shipped back to the District Attorney’s Office after the 

testing concluded. 

But supplemental testing proved necessary, because the 2015 testing did not 

show how much GSR was present on the gloves.  It showed only that GSR 

particles were present.  (Ex. 4, C. Palenik, Ph.D. Decl., May 8, 2017, ¶¶ 4-11.)  To 

determine the concentration and distribution of GSR on the gloves, Young’s 

counsel asked the Midland District Attorney to stipulate to supplemental GSR 

testing.   

After considering Young’s request for eleven months—between May 2016 

and April 2017—the District Attorney finally refused to stipulate to the testing.  

(See Ex. 38, M. Farrand Decl., ¶¶ 17-29.)  Young then litigated a motion in the trial 

court for the testing, which the court granted on May 25, 2017.  (Id., ¶ 30.)  The 

supplemental testing commenced, and was completed in August 2017.  (Id., ¶ 31; 

Ex. 5, 2017 Microtrace Report.)  The GSR results are being presented at the 

earliest possible time after the completion of that testing.   

2. Page’s Confessions Could Not Have Been Discovered Earlier 

With Reasonable Diligence 

Page’s confessions to James Kemp and John Hutchinson were also not 

reasonably available until recently.  Indeed, this Court—in ruling on Young’s prior 

application to file a second or successive petition—previously ruled that these 

confessions were not obtainable through reasonable diligence before December 
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2013 and February 2014, when Young’s investigator obtained them.  In re Young, 

789 F.3d 518 (June 8, 2015).7  Page made the confessions in 2010 at the Midland 

Jail, where he had been brought to testify at a writ hearing in Young’s case.  

During the hearing Young’s counsel learned that Kemp and Hutchinson had 

overheard Page confessing to Petrey’s murder.  Young’s counsel tried to interview 

them, but the sheriff and jail deputies denied them access.  (Ex. 32, Jan. 12, 2010 

transcript, at 6-9, 277.)  The trial court refused to overturn the jail’s order and ruled 

that Young’s counsel could only question them in open court.  (Id. at 277.)   

Meanwhile, two investigators from the Midland District Attorney’s Office 

intimidated Kemp and Hutchinson out of revealing what they had heard Page say.  

The investigators visited and interrogated Kemp, who faced up to ninety-nine years 

of additional prison time from a pending escape charge, and used his pending 

charges to threaten him, asking him “questions about [his] own [criminal] case and 

t[elling] [him he] was looking at a lot of new prison time.”  (Ex. 42, J. Kemp Decl., 

¶¶ 1-4, 11.)  One of the investigators had a tape recorder, and tried to 

surreptitiously record Kemp.  (Id., ¶ 12.)  Kemp worried that the DA’s office was 

trying to “trick” him, and felt intimidated.  (Id., ¶ 13.)  When he testified at 

                                           
7  Young presented Kemp’s and Hutchinson’s declarations to this Court in 

support of his previous motion for authorization to file a second federal petition, 

filed in December 2014, though not as part of an actual innocence claim.   
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Young’s writ hearing the next day, he decided to “watch [his] words” so as not to 

“risk [his] freedom by looking bad in front of the DA.”  (Id., at 15.)  He did not 

reveal that he had heard Page confess. 

Hutchinson was also intimidated by the DA investigators.  They took 

Hutchinson to an interview room and “asked [him] questions that seemed like they 

wanted to protect Page.”  (Ex. 41, J. Hutchinson Decl., ¶ 12.)  The investigators 

“got mad because [Hutchinson] wouldn’t talk to them,” and “one of them was a big 

guy who was rude as hell and tried to secretly tape record [Hutchinson] by putting 

a recorder on a book shelf and trying to hide it behind his arm.”  (Id., ¶ 13.)  When 

Hutchinson refused to talk to the investigators, they “got real angry and left the 

room and [Hutchinson] could hear them outside the room cussing.”  (Id., ¶ 14.)  

Hutchinson subsequently testified at Young’s writ hearing, felt “nervous,” and 

found it “scary.”  (Id., ¶ 15.)  He, too, did not reveal that he had heard Page 

confess.  (Ex. 33, Perpetuate Testimony Transcript, at 41.) 

It was not until late 2013 and early 2014 that Kemp and Hutchinson revealed 

what they had actually heard.  (Ex. 42, J. Kemp Decl., ¶ 7; Ex. 41, J. Hutchinson 

Decl., ¶¶ 2-3.)  This Court’s prior ruling that Kemp’s and Hutchinson’s 

declarations were not reasonably obtainable before Young secured their 

declarations applies equally here.  In re Young. 789 F.3d 518 (June 8, 2015).  

There is no reason for this Court to depart from that conclusion. 
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3. Page’s Recantations Could Not Have Been Discovered Earlier 

With Reasonable Diligence 

Young’s innocence claim also rests in part on Page’s 2015 declaration 

recanting key portions of his trial testimony.  In the declaration, Page admits he 

deliberately crafted his trial testimony to make Young look “as bad as possible” in 

the hopes of securing “a better deal from the state on [his] own case.”  (Ex. 45, D. 

Page Decl., Aug. 20, 2015, ¶ 23.)  It also identifies specific aspects of Page’s trial 

testimony that were misleading or outright false, including Page’s testimony that 

Young said he wanted to slit Petrey’s throat, (id., ¶ 17), and his testimony that the 

gloves found at Petrey’s murder scene were his “gardening gloves.” (26.RR.137, 

241; 27.RR.171)  Page’s 2015 declaration admits he actually “bought those gloves 

from a convenience store, the night Douglas was shot.”  (Ex. 45, D. Page Decl., 

Aug. 20, 2015, ¶ 20.)   

Page made still further recantations during a 2015 videotaped interview with 

Dutch filmmaker Jessica Villerius.  (Ex. 49, J. Villerius Decl. and attached Exhibit 

A (interview transcript).)  While Page testified at trial that he saw Young carjack 

Petrey, he states in the 2015 interview that he did not see the carjacking at all 

because he was inside the store, and that Petrey voluntarily agreed to drive him and 

Young to Midland.  (Ex. 49, J. Villerius Decl. and attached Exhibit A, time stamp 

34:40:17) (“I walked up to the truck, Clint was sitting in the truck with the guy. 

The dude said he was going to give us a ride.”) 
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Because Page did not make his recent recantations until 2015, when he 

signed his declaration and gave his videotaped interview, Young could not have 

obtained those statements previously through reasonable diligence.   

C. The Facts Underlying The Claim, If Proven and Viewed In Light of 

the Evidence As A Whole, Would Be Sufficient to Establish By 

Clear and Convicting Evidence That, But For Constitutional Error, 

No Reasonable Factfinder Would Have Found Young Guilty of The 

Underlying Offense 

Young’s claims also make a prima facie showing that no reasonable 

factfinder would have found him guilty of capital murder had his jury heard the 

new evidence of his innocence—i.e. the GSR testing results and Page’s 

confessions and recantations.  28 U.S.C. § 2244(b)(2)(B)(ii). 

“[T]he ‘actual innocence’ requirement . . . focus[es] on those elements that 

render a defendant eligible for the death penalty.”  Sawyer v. Whitley, 505 U.S. 

333, 347 (1992).  Here, the entire basis for Young’s capital murder charge, and 

therefore his eligibility for the death penalty, hinged on the jury finding him guilty 

of Petrey’s murder.  That finding, in turn, required the jury to believe Page’s 

testimony that Young shot Petrey.  That is the precise contention that the new GSR 

results, and Page’s confessions, disprove. 

1. If Young did not Shoot Petrey, he Could not have been 

Convicted of Capital Murder 

The state charged Young with capital murder on two separate and 

independent theories, each of which required Young to have caused Mr. Petrey’s 

death.  (See 13.RR.4) (prosecutor saying the indictment provided “two different 
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ways of committing the offense of capital murder.”)  The state’s first theory was 

that Young caused the deaths of both Douglas and Petrey pursuant to the same 

scheme and course of conduct under Texas Penal Code § 19.03(a)(7).  The state’s 

second theory was that Young caused the death of Petrey in the course of robbery 

and kidnaping, under Texas Penal Code § 19.03(a)(2). (1.CR.4-5.)  Young could 

not be guilty under either theory unless he caused Petrey’s death. 

Young could not have caused Petrey’s death unless he was Petrey’s actual 

shooter.  Though Young was also charged as a non-shooter party, the only 

provision of Texas’s Law of Parties charged to the jury was Penal Code Section 

7.02(a)(2), which required that Young have actively assisted someone else in the 

shooting with the intent that Petrey be killed.  Tex. Penal Code § 7.02(a)(2).  No 

evidence at trial suggested Young aided a shooting by anyone else—let alone with 

the intent that Petrey be killed.8  Young’s liability for capital murder therefore 

hinged on the question of whether he was Petrey’s actual shooter.9  

                                           
8  Indeed, the Texas Court of Criminal Appeals noted that “[t]he evidence 

showed that [Young] personally shot both victims” and the jury “f[ound] that 

[Young], himself, actually caused the [victims’] death[s].”  Young v. State, 2005 

WL 2374669 (Tex. Crim. App. Sept. 28, 2005) (en banc).   

9  The jury was charged that “[m]ere presence alone will not constitute one a 

party to an offense.”  (5.CR.813-14.)   
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Young’s newly-discovered evidence, “viewed in light of the evidence as a 

whole,” 28 U.S.C. § 2244(b)(2)(B)(ii), shows Page was Petrey’s actual shooter and 

Young is therefore innocent of capital murder.  

2. The Recent GSR Testing Shows Page, and not Young, was 

Petrey’s Shooter 

The results of the recent GSR testing on Page’s gloves confirm Page shot 

Petrey.  The gloves, which only Page wore, are saturated with GSR in an amount 

and distribution showing that the firing of a gun by the gloves’ wearer is “the most 

likely scenario” that can explain the results.  (Ex. 5, 2017 Microtrace Report, at 6.)  

Only Page’s DNA is inside the gloves, showing only Page wore them.  Page has 

admitted lying about when and how he obtained the gloves, apparently to hide the 

fact that he bought them the night of Douglas’s murder.  Page’s testimony provides 

no explanation for how the gloves’ fibers could be saturated with GSR, including 

between the fingers.  Though Page claimed at trial that the gloves were never used 

to shoot a gun, the extraordinarily high number of GSR particles in the gloves—

over a hundred particles in a small test sample of less than one percent of the 

gloves’ surface area—disproves that claim entirely.  The gloves were worn by a 

shooter, and, as the DNA shows, that shooter was Page. 

3. Page’s Statements and Admissions Confirm his Guilt of 

Petrey’s Shooting 

Page’s many false statements, and his own admissions, show the story he 

told at trial was a lie.  Page admits he tried to make Young look “as bad as 
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possible” in his testimony after Young’s prosecutor promised him “You help us, 

and we’ll help you.”  Page admits he had a romantic attraction to Young’s 

girlfriend in Midland and believed he could become a “hero” if he was seen as 

thwarting violence by Young.  (Ex. 49, J. Villerius Decl., Ex. A, time stamp 

28:03.08.)  Page lied about how Petrey was carjacked, falsely claiming he saw 

Young force his way into Petrey’s truck at gunpoint when he now states that he 

never saw that occur.  (Id., Ex. A, time stamp 34:50.04.)  He lied about how he 

obtained and used the GSR-coated gloves, claiming they were merely his 

“gardening gloves” that he used for yard work, when he now admits he 

deliberately bought them after Douglas’s murder.  Young’s trial was pervaded by 

Page’s lies about how Petrey was abducted, the origin of his gloves, and Page’s 

own role in the crimes. 

4. Kemp’s and Hutchinson’s Statements Confirm Page was the 

Shooter 

On top of the GSR evidence and Page’s own admissions, Kemp and 

Hutchinson have provided credible, sworn statements that they heard Page confess 

that he shot Petrey.  Kemp’s and Hutchinson’s affidavits are corroborated by 

surrounding circumstances, and contain accurate information about the crimes that 

Kemp and Hutchinson would have no reason to know unless they actually heard 

Page confess.  Both Kemp and Hutchinson state that they heard Page admit to the 
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shooting while talking through an air vent at the Midland Jail to inmate Michael 

Kessler.  (Ex. 41, J. Hutchinson Decl., ¶¶ 2-5; Ex. 42, J. Kemp Decl., ¶¶ 5-8.)   

It is credible that Page would have talked to Kessler about his crime, 

because Page and Kessler were friends from a prior incarceration.  During that 

prior incarceration, in 2003, Kessler was criminally charged with possessing a 

knife in his cell.  Page wrote a letter to prison authorities exculpating Kessler and 

claiming ownership of the knife, saying Kessler “was not even in the cell when [it] 

was found.”10  (Ex. 30, Letter signed David Page).  Page’s exoneration of Kessler 

shows the two trusted each other and had a reason to keep each other’s secrets.  

This makes it believable that Page would have made admissions to Kessler when 

they reunited at the Midland Jail in 2010.   

The declarants also know information about the crimes that corroborates 

their statements.  Hutchinson says Page described Young being “asleep” when 

Page shot Petrey:  information consistent with trial testimony that Young was 

sleepy from methamphetamine withdrawal during Petrey’s murder.  At trial, 

former inmate Christopher McElwee testified that Page confessed to the shooting 

and said the police found no “powder burns” on his hands because he wore gloves.  

(27.RR.273-75.)  Page himself used the phrase “powder burns” in his testimony, 

                                           
10  The prosecutor produced this letter to Young’s trial counsel at a January 

2003 pretrial hearing.  (13.RR.13-14.)   
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asking “How could I be the shooter with no powder burns on my hands?”  

(27.RR.210.)  Another witness, Raynaldo Villa, heard Page confess in 2003 that he 

had shot Petrey outside of Petrey’s truck and was blaming Young to avoid life in 

prison.  (Ex. 48, R. Villa Decl., ¶ 4; 5.CR.910.)  Kemp’s and Hutchinson’s 

declarations are credible because they “contain[] factual allegations that [they 

themselves] could not have fabricated.”  Lopez v. Miller, 915 F. Supp. 2d 373, 404 

(E.D.N.Y. 2013); see also Berry v. State, 363 P.3d 1148, 1157 (Nev. Sup. Ct. 

2015) (witness’s credibility was bolstered by “specific factual allegations [that are 

not] belied by the record.”)  They are consistent with each other and with the other 

evidence. 

Kemp, Hutchinson, McElwee, and Villa also had no incentive to lie.  Except 

for Villa, none of them knew Young at all.  (27.RR.279-32; Ex. 42, J. Kemp Decl., 

¶ 16; Ex. 41, J. Hutchinson Decl., ¶ 16.)  They made their statements years apart.  

Villa heard Page confess before Young’s 2003 trial, and gave sworn declarations in 

2003 and 2008 recounting it.  (Ex. 47, R. Villa Decl. (2003); Ex. 48, R. Villa Decl. 

(2008).)  Kemp and Hutchinson heard Page confess yet again in 2010, and signed 

their declarations in 2013 and 2014.  (Ex. 42, J. Kemp Decl., ¶¶ 5-8; Ex. 41, J. 

Hutchinson Decl., ¶¶ 2-5.) 

The witnesses also consistently describe Page’s attitude and demeanor.  In 

each confession, Page expresses satisfaction about shifting blame to Young, and 

relief at avoiding a death sentence while Young did not.  Hutchinson says Page 
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boasted about getting a “good deal” because Young “was on Death Row.”  (Ex. 41, 

J. Hutchinson Decl., ¶ 5.)  Kemp, similarly, reports that Page said “he wasn’t 

angry” about his prison sentence, but felt “lucky because if only the police knew 

what really had happened, he might have been facing capital murder.”  (Ex. 42, J. 

Kemp Decl., ¶ 8.)  McElwee also describes Page as saying law enforcement “can’t 

prove” his guilt, and crediting the gloves with the absence of “powder burns on his 

hands.”  (27.RR.274-75.)  Villa states that Page said “that he killed Petrey but was 

pinning it on Young” to avoid “life in prison.”  (Ex. 47, R. Villa Decl., April 25, 

2003.)  The statements’ consistencies make them credible. 

5. Viewing the New Evidence in the Light of the Evidence as a 

Whole Clearly and Convincingly Shows No Reasonable 

Factfinder Would Have Found Young Guilty of Capital 

Murder Beyond a Reasonable Doubt 

Under section 2244(b)(2)(B)(ii), the new evidence must be “viewed in light 

of the evidence as a whole.”  Here, viewing Young’s new evidence “in light of the 

evidence as a whole” clearly and convincingly shows no reasonable juror would 

have convicted Young of capital murder had it known the facts presented here.  At 

trial, the only evidence that Young killed Petrey came from Page, whose credibility 

would have been obliterated by the evidence Young has since obtained:  the GSR, 

Page’s confessions, and Page’s recantations.  Even at trial, Page’s testimony was 

rife with inconsistencies.  Page claimed he accompanied Young under duress, but 

he admittedly passed up numerous chances to escape.  He admitted driving 

      Case: 17-50924      Document: 00514199665     Page: 52     Date Filed: 10/18/2017



 

46 

Petrey’s truck for hours while Young slept, remaining in the truck for over ten 

minutes with Petrey, the car keys, and a gun while Young shopped in 7-Eleven, 

using the restroom alone with Petrey at a rest stop, and standing in a Wal-Mart 

with Petrey while Young used the restroom alone, all without making the slightest 

effort to escape or set Petrey free.  (24.RR.216-19; 277-78; 26.RR.216-20, 223-24; 

27 RR 34-37, 82-83.)  The sheer unbelievability of this testimony suggests the jury 

would have rejected it out of hand had heard the GSR evidence and that Page 

confessed his guilt to multiple people. 

Even without hearing the GSR evidence or Page’s admissions to Kemp and 

Hutchinson, Young’s jury expressed uncertainty over whether Young shot Petrey:  

it sent out a note during punishment phase deliberations asking, “[r]egarding issue 

number 2, cause the death of deceased individuals, intended to kill the deceased 

individuals.  Question:  Do you have to believe both or at least one?”  (36.RR.135.)  

But with only McElwee’s testimony that Page confessed—which was impeached 

at trial by McElwee’s criminal record and membership in a prison gang 

(27.RR.275-79)—the jury apparently disbelieved McElwee’s account. 

Had the jury known that Page’s gloves—brand new at the time of the 

shooting—were saturated with GSR, that Page never saw Young carjack Petrey, 

that Page lied at trial about how he obtained the gloves, and that multiple witnesses 

heard Page confess to Mr. Petrey’s shooting, its ambivalence likely have increased 

to the point that it would have found a reasonable doubt whether Young shot 
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Petrey, and acquitted Young of capital murder.  Juror Michael Byrne states that 

“[i]f the defense had convincingly countered the State’s ballistics evidence with 

regard to the Petrey murder, I would have been less likely to convict Young of 

killing Petrey.”  (Ex. 36, M. Byrne Decl., ¶ 4.)  Jury foreman James Bobo, 

similarly, states that a convincing ballistics challenge to Page’s testimony “would 

have raised questions for me about Mr. Page’s credibility and his own involvement 

in the shooting of Mr. Petrey.”  (Ex. 34, J. Bobo Decl., ¶ 3.)  Even the trial bailiff, 

who sat through each day of testimony, believes Young’s new evidence shows 

Young is not guilty beyond a reasonable doubt.  (Ex. 57, R. Bearden Decl., ¶ 10.) 

// 

// 

// 

// 

// 
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VI. CONCLUSION 

For the foregoing reasons, Young requests that this Court stay his execution, 

currently scheduled for October 26, 2017, conclude that Young has made a prima 

facie showing that he satisfies the requirements for obtaining authorization to file a 

subsequent petition, and grant such authorization. 
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I certify that all participants in the case are registered CM/ECF users and 

that service will be accomplished by the appellate CM/ECF system and was also 

sent to those users by electronic mail. 

 

DATED:  October 17, 2017 /s  Margaret A. Farrand                             .     

   Margaret A. Farrand  

       

Attorney for Movant Clinton Lee Young 

 

 

 

 

 

 

 

  

      Case: 17-50924      Document: 00514199665     Page: 57     Date Filed: 10/18/2017



 

51 

CERTIFICATE OF COMPLIANCE WITH  

TYPE-VOLUME LIMITATION, TYPEFACE  

REQUIREMENTS, AND TYPE STYLE REQUIREMENTS 

I hereby certify that this brief complies with that type-volume limitation set 

forth in Fed. R. App. P. 32(a)(7)(B) because it contains 11,567 words, excluding 

the parts of the brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii).  I further certify 

that this brief complies with the typeface requirements of Fed. R. App. P. 32(a)(5) 

and the type style requirements of Fed. R. App. P. 32(a)(6) because it has been 
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