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DISTRiCT r 

CLINTON LEE YOUNG 

DEFENDANT'S MOTION TO RESCIND AND VACATE THE 

SEPTEMBER 15, 2017 ORDERS GRANTING USE IMMUNITY, 

DAVID PAGE TO FACILITATE HIS TESTIMONY 

On September 15, 2017, the District Attorney moved this Court for orders 

(1) granting use-immunity to David Page and (2) appointing him counsel for 

purposes of taking his testimony at the scheduled October 16, 2017 hearing to 

withdraw or modifv Youn2:'s execution date. See Exhibit A. Motion to Grant Page ------ -----of '-' ' ..... 

Use Immunity; Exhibit B, Order Granting Use Immunity; Exhibit C, Motion to 

Appoint Page Counsel; Exhibit D, Order Appointing Counsel. Two days before 

the motions were filed, on September 13, 2017, this Court apparently signed orders 

granting both of them. Compare Exs. A and C with Exs. Band D. The tact that 

the Court signed orders on both motions two days before they were filed suggests 

the Court discussed them with the DA in advance of the filing, and granted them, 

all before the motions were even submitted. 

Young's counsel was neither served with the State's motions nor the Court's 

orders granting those motions, and were not notified of their existence in any way. 



Young was never provided an opportunity to respond or object to the Court's 

orders, or the Court's apparent ex parte contacts with the District Attorney before 

the motions were filed. It was not until October 3, 2017, when Young's counsel 

fortuitously read an internet article from the Midland Reporter-Telegram, that 

information prompted counsel to contact District Attorney Ralph Petty who, at that 

time, confirmed the ex parte motion and order had indeed been filed but not 

counsel for the first time. 

On October 4, 2014, Young's counsel also fortuitously discovered that 

navid Page has been moved from prison to the Midland County Jail. . Again, 

before this fortuitous discovery, Young's counsel were never informed that the 

State was seeking a bench warrant at all. Nor was Young provided an opportunity 

to resnond to the State's motions seekin2: witness testimony and factfindinQ: at this -- r - - - - ._. "' _.. 

preliminary stage of the proceedings-and before the Court of Criminal Appeals 

(CCA) has had an opportunity to authorize his successor claims for merits review 

under Article 11.071, section 5 of the Texas Code of Criminal Procedure. 

Young now moves to rescind this Court's order granting use-immunity and 

appointing Page counsel, and objects to the issuance of a bench warrant for Page to 

be present at any hearing that predates the CCA' s authorization of Young's claims 

for merits consideration. This Court's orders are invalid and should be vacated for 

two reasons: (1) First, this Court lacks jurisdiction to hear testimony and consider 

evidence concerning the merits ofYoung's claims until and unless the CCA 

authorizes one or more of the claims set forth in Young's pending successor 

application, and (2) the ex parte nature of the State's requests for this Court's 
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orders deprived Young of basic notice and due process, and unfairly denied him 

I. THE COURT'S ORDERS REGARDING DAVID PAGE MUST BE 

RESCINDED BECAUSE THE COURT LACKS JURISDICTION 

TO HEAR FROM HIM AT THIS JUNCTURE 

The Court's orders-granting Page use immunity, appointing him counsel, 

and issuing a bench warrant for his appearance-were issued in contemplation of 

his appearance "at the hearing on the motion by Clinton Lee Young to stay or 

postpone his date of execution." See, Exs. B, D. This Court lacks jurisdiction to 

consider Pm!e's testimonv at that hearing or when deciding Young's motion. 
'-' .. ...... ...... .._.. 

A. This Court Lacks Any Jurisdiction to Consider the Merits of 

Young's Claims or to Engage in Factfinding until the CCA 

Authorizes His Claims. 

Article 11.071 section 5, and Article 43.141, state that the trial court only 

has jurisdiction to take two limited actions before the CCA makes an authorization 

decision on a pending successive habeas application: this Court may (i) transmit 

Young's subsequent application, and other documents listed in the statute, to the 

CCA under Article 11.071, section 5(b), and (2) modifY or withdraw Young's 

execution date under Article 43.14 i (d), if it finds that further proceedings on 

Young's pending habeas application are necessary. Except for these two limited 

actions, "[t]he convicting court may not take further action on the application 

before the Court of Crirninal Appeals issues an order finding that the requirements 

[of Article 11.071, section 5(a)] have been satisfied." Tex. Code Crim. Pro., art. 

11.071, section 5(c). This Court's orders granting the State's improper and ex 

parte requests to have this Comt engage in factfinding-by taking Page's 
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testimony-is in direct violation of the express terms of the statute. See also 

"- r _ ___ l _ __ ..._, _ n _ --- --- __ .,..,_ 'T'L _ C"•-"-- '- 1\ ...- _.j..: __ 'T',... n .............. : .... ....:~ rrt.. ..... u .............. ; ..... ,.,.. n ....... 
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Defendant's Motion To Withdraw Or Modify The Execution Date Set For October 

26, 2017 (concurrently filed). Indeed, the District Attorney has made clear that he 

claims: specifically, on the ultimate issue of Young's guilt or innocence of the 

shooting of Samuel Petrey. (See Young's Response to State's Motion to Rescind 

Hearing, Ex . .LAL, ~1. Farrand Decl., ,-r 9.) Such merits questions are far outside this 

Court's jurisdiction at this point in the case. 

B. The Scope of Young's Motion Is Limited and Does Not Permit or 

Reguire Factfinding. 

Article 43.141 allows the convicting court to "modify or withdraw the 

[execution date] if the court determines that additional proceedings are necessary 

on (I) a subsequent or untimely application for a writ of habeas corpus filed under 

Article 11.071." Tex. Code Crim. Pro. Art. 43.14l(d). 

The issue before this Court is, by the terms of the statute, limited to whether 

additional proceedings on the merits ofYoung's claims are necessary. If they are, 

the statute contemplates permitting this Court to modify or withdraw the execution 

date so that the CCA has time to duly consider Young's claims. Whether further 

proceedings are necessary on the pending claims in Young's application is a iegai 

question, and Young sought a hearing to permit the parties to offer this Court legal 

argument on that issue. Young did not seek the hearing, and no hearing could 

properiy be heid at this time, for the purpose of presenting evidence on the merits 

of his claims. This Court already has all the information it needs to decide the 

narrow preliminary question of whether further proceedings are needed on 
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Court can read that application and decide for itself whether that petition 

necessitates further proceedings that warrant withdrawing the execution date. As 

Young's motion does not involve any factual findings on the merits of 

Young's claims. For example, this Court need not and (as explained below) cannot 

resolve the fi.tndamental factual disputes at the heart ofYoung's suceessor claim, 

e.g., whether David Page was lying at trial or whether he, in fact, shot Samuel 

Petrey. Those are disputes that a court will resolve if, and only if, the CCA 

authorizes Young's claims for merits consideration. 

Indeed, the State's attempt to bring Page to court to testify about the primary 

issue ofYoung's successor application-Young's innocence of shooting Samuel 

Petrev-is a stark concession that additional oroceedings are necessarv. Article -_, -- - - .. ....., "' 

43.141 permits this Court to modify or withdraw Young's execution date so that 

those the CCA can have the time to consider whether and when those additional 

oroceedings should occur. It does not permit this Court to engage in the .. ...... . - -

factfinding requested by the State until the CCA authorizes Young's claims. 

C. The Ex Parte Nature Of The State's Motion And The Signing Of 

The Order Deprived Young Of Basic Due Process 

As explained above, counsel for Young did not learn until October 3 and 4, 

2017 that this Court had granted David Page use-immunity, appointed him counsel, 

and issued a bench warrant for him to appear at the scheduled October 16, 2017 

hearing. In addition to this Court's orders lacking jurisdiction, they must be 

rescinded because they were issued before Young had any opportunity to respond 

to the State's motions. Indeed, Young's attorneys were not even informed by the 
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State that it intended to have David Page testifY at the hearing until October 3, 

201 7-thirteen days prior to the hearing. (See Young's Response to State's 

Motion to Rescind Hearing, Ex. A, M. Farrand Dec!., 'J'J 5-8.) Even ifPage's 

testimony could properly be presented (which it cannot, as explained above), this 

article and not from the State itself, deprived Young of any opportunity to 

adequately cross-examine David Page, present the voluminous evidence 

Article 11.071 section 5 prohibits this type of premature factfinding to prevent this 

type of one-sided and hastily arranged merits-hearing. If and when the CCA 

authorizes Young's claims, then this Court can exercise and provide the parties 

with the discovery and subpoena power necessary to adequately resolve the factual 

disputes at the heart of Young's successor application. 

II 

II 

II 

II 

II 

II 
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II. CONCLUSION 

orders (Exs. B and D) granting David Page use-immunity and appointing him 

counsel. This Court should also preclude the taking of any evidence or testimony 

Margaret A. Farrand (California Bar No. 235295) 
lvfargo A. Rocconi (Califoruia Bar ~~o. 156805) 
Joseph A. Trigilio (California Bar No. 245373) 
Deputy Federal Public Defenders 
321 East 2nd Street 
Los Angeles, California 90012-4202 
Telephone: (213) 894-2854 
Facsimile: (213) 894-1221 
Electronic Mail: Margaret_Farrand@fd.org 
Electronic Mail: Margo_Rocconi@fd.org 
"Clo.-.t-~ ..... ,,,..,;'"' 1\.A<::~;l. Tnc.::>onh Tr~n-~11nfn)-f~ nrn 
.Ll'-'lo..ll .. J V111V 1"J.U..l.l. ..t"-'~""'f-'.ll_ J. .l '-f.:,J.J..l"-'~.1..._. • .._,. 6 

~A""ttomeys for Defendant, 
Ciinion Lee Young 
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CERTIFICATE OF SERVICE 

I hereby certify that on October 4, 2017, I provided, a true and correct copy 

of the foregoing motion titled DEFENDANT'S MOTION TO RESCIND AND 

VACATE THE SEPTEMBER 15,2017 ORDERS GRANTING USE 

WARRANT FOR DAVID PAGE TO FACILITATE HIS TESTIMONY by 

providing an extra copy for counsel for Plaintiff to the Clerk of the Court to be 

conformed for service upon t..he counsel for Plaintiff at the following address. 

Also, I have provided a non-conformed true and correct copy by email to 

rlphptty@mygrande.net and to the Texas Court of Criminal Appeals. 

Laura Nodolf, District Attorney 
Ralph Petty, Assistant District Attorney 
Office of the District Attorney 
500 North Loraine Street, Floor 2 
Midland, TX 79701-4745 

MMgaret A. Farrand 
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NO. CR 27,181 

EX PARTE: * 
* 
* 
* 
* CLINTON LEE YOUNG MIDLAND COUNTY, TEXAS 

MOTION TO GRANT USE IMMUNITY 
TO A WITNESS AT A HEARING 

COMES NOW the State of Texas by and through her 

District Attorney and moves this Court to grant use immunity 

to DAVID LEE PAGE, JR. for anything, except perjury, that 

the said DAVID LEE PAGE, JR. may testify to as a witness at 

a hearing in the above entitled and numbered cause before 

the Court on a motion by Clinton Lee Young to grant a stay 

or a postponement of the execution date of Clinton Lee 

Young, and for cause v-lould sho\•l the Court as follo\AJS: 

1. That DAVID LEE PAGE, JR. 
witness to the motion by 
stay or a postponement of 
T ""'"" VJ""\1tnrr -1-1'-'- ..L ............... -:;:, 0 

is a material and necessary 
Clinton Lee Young to grant a 
the execution date of Clinton 

2. That DAVID LEE PAGE, JR. has a Fifth Amendment 
privilege with respect to his testimony at the hearing 
on the motion by Clinton Lee Young to grant a stay or a 
postponement of the execution date of Clinton Lee 
Young. 

WHEREFORE, PREMISES CONSIDERED, the State prays that 

the Court grant DAVID LEE PAGE, JR. use immunity for 

anything, except perjury, that the said DAVID LEE PAGE, JR. 
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may testify to at the hearing on the motion by Clinton Lee 

Young to grant a stay or a postponement of the execution 

date of Clinton Lee Young. 
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NO. CR 27,181 

EX PARTE * IN THE DISTRICT COURT 
* 
* 385TH JUDICIAL DISTRICT 
* 

CLINTON LEE YOL~JG * MIDLAl~D CO~~JTY, TEXAS 

ORDER GRANTING USE IMMUNITY 
TO A WITNESS AT A HEARING 

ON THIS DAY came on for consideration the motion by the 

State of Texas requesting the Court to grant use immunity to 

DAVID LEE PAGE, JR. for anything, except perjury, that DAVID 

LEE PAGE, JR. may testify to as a witness 'at a hearing in 

the above entitled and numbered cause before the Court on a 

motion by Clinton Lee Young to grant a stay or a 

postponement of the execution date of Clinton Lee Young, and 

having considered the same, the Court is of the opinion that 

the said motion should be GRANTED. 

IT IS ACCORDINGLY ORDERED that DAVID LEE PAGE, JR. be 

and is hereby granted use immunity, except for perjury, for 

anything the said DP.~VID LEE PJ> .. GE, JR. may testify about in 

the above entitled and numbered cause on a motion by Clinton 

Lee Young to grant a stay or a postponement of the execution 

date of Clinton Lee Young, and that the State of Texas may 

not use the testimony of the said DAVID LEE PAGE, JR, 
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against the said person in any criminal proceeding except 

for the offense of perjury. 

-- -~~ 

SIGNED the ~~-day of September, 2017. 

rJ/ \ /;;! 
c:y~L-e....fJdf.': ~)"( C4:_ 

ROBERT H. MOORE 
JUDGE PRESIDING BY ASSIGNNENT 
385TH DISTRICT COURT 
MIDLAND COUNTY, TEXAS 
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NO. CR 27,181 

EX PARTE 

CLINTON LEE YOUNG 

STATE'S MOTION TO APPOINT COUNSEL 
FOR DAVID LEE PAGE, JR. ON HIS TESTIMONY 

AT A HEARING TO STAY OR POSTPONE THE EXECUTION DATE 
OF CLINTON LEE YOUNG 

COY.J!:S l:~OW' the State and 

W. (Woody) Leverett, attorney at law, to represent David Lee 

Page, Jr. at a hearing on the Clinton Lee Young's t4otion to 

Stay or Pos·tpone the Execution Date of Clinton Lee Young, 

and for cause would show the Court as follow: 

1. Clinton Lee Young was convicted in cause number CR 27,181 
in the 385th District Court of Midland County, .I.excu::l uL 

capital murder of Doyle Douglas and Samuel Petrey pursuant 
to the same scheme and course of conduct, and Clinton Lee 
Young was convicted of capital murder of Samuel Petrey in 
the course of committing and attempting to commit kidnapping 
and robbery of Samuel Petrey and sentenced to death. 

2. David Lee Page Jr. was convicted in cause number CR 
27,270 in the 142nd District Court of Midland County, Texas 
of the offense aggravated kidnapping of Samuel Petrey and 
sentenced to 30 years in the Institutional Division of the 
Texas Department of Criminal Justice. David Lee Page, Jr. 
was represented on the offense of H. W. (Woody) Leverett. 

3. David Lee Page, Jr. testified at the trial of Clinton Lee 
Young for the offense of capital murder. 

4. David Lee Page, Jr. is a witness subject to being called 
by the State at a hearing on a motion by Clinton Lee Young 
to Stay or Postpone the Execution Date of Clinton Lee Young. 
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5. It is appropriate that counsel be appointed for David Lee 
Page, Jr. for his testimony at the hearing. 

WHEREFORE, PREMISES CONSIDERED, the State requests that 

the Court appoint H. W. (Woody) Leverett, attorney at law, 

to represent David Lee Page, Jr. at a hearing on the Clinton 

Lee Young's Motion to Stay or Postpone the Execution Date of 

Clinton Lee Young. 
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EXHIBIT 
D 



EX PARTE 

CLINTON LEE YOUNG 

NO. CR 27,181 

* 
* 
* 
* 
* 

ORDER APPOINTING COUNSEL 
FOR DAVID LEE PAGE, JR. ON HIS TESTIMONY 

AT A HEARING TO STAY OR POSTPONE THE EXECUTION DATE 
OF CLINTON LEE YOUNG 

ON THIS DAY, came on for consideration the motion by the 

State to appoir~t H. , -·. .La.w, to (Woody) attorney at w. Le-.. .rerett, 

represent David Lee Page, Jr; at a hearing on the Clinton Lee 

Young's. Motion to Stay or Postpone the Execution Date of Clinton 

Lee Young, and having considered the same, the Court is of the 

opinion that the Court should appoint H. W. (Woody) Leverett to 

represent David Lee Page, Jr. at the hearing on the motion by 

Clinton Lee Young to stay or postpone his date of execution. 

IT IS, THEREFORE, ORDERED that H. W. (Woody) Leverett be and 

is, hereby appointed to represent David Lee Page, Jr. at the 

hearing on the motion by Clinton Lee You..'1.g to stay or postpone 

his execution date. 

Signed the 
7! 

~~ day of September, 2017. 

;r~jg~ 
ROBERT MOORE 
JUDGE PRESIDING BY ASSIG~~ENT 
38STH DISTRICT COURT 
MIDLAND COUNTY, TEXAS 
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